October 17, 2007
MEMORANDUM

TO:

Heads of Contracting Activity
FROM:
Martin J. Brown  /s/
Deputy Assistant Secretary for Acquisition Management and Policy, ASAM/OAMP
SUBJECT:
Contract Clause to Implement the United States Leadership Against HIV/AIDS, Tuberculosis and Malaria Act of 2003 (the “Leadership Act”) 

This memorandum is to inform you that, effective immediately, HHS Contracting Officers are required to include the clause in Exhibit A (attached) in all solicitations and resultant contracts, and in existing contracts, in connection with the implementation of HIV/AIDS programs under the President’s Emergency Plan for AIDS Relief.  
This clause relates to the policy requirement expressed in 22 U.S.C. § 7631(f), which provides a funding condition that entities that receive Leadership Act funds have a policy explicitly opposing prostitution and sex trafficking (the “policy requirement”).  Such entities must pass down the policy requirement in all sub-agreements, including subcontracts.  The clause provides a very limited clarification regarding the policy requirement for certain contracts and subcontracts for specific types of items and services (“specified types of commercial contracts” as defined in Exhibit A).

We plan to formally incorporate the clause in our Calendar Year 2008 update to the HHS Acquisition Regulation.  If you have any questions on this matter, please contact Cheryl Howe on 202-690-5552, or at cheryl.howe@hhs.gov.
Attachment
Exhibit A
Prostitution and Related Activities

The U.S. Government is opposed to prostitution and related activities, which are inherently harmful and dehumanizing, and contribute to the phenomenon of trafficking in persons.  

The contractor may not use U.S. Government funds under this contract to promote or advocate the legalization or practice of prostitution or sex trafficking.  Nothing in the preceding sentence shall be construed to preclude the provision to individuals of palliative care, treatment, or post-exposure pharmaceutical prophylaxis, and necessary pharmaceuticals and commodities, including test kits, condoms, and, when proven effective, microbicides.

If the contractor is otherwise eligible for award of this contract to prevent, treat, or monitor HIV/AIDS, it shall not be required to endorse or utilize a multisectoral approach to combating HIV/AIDS, or to endorse, utilize, or participate in a prevention method or treatment program to which it has a religious or moral objection.  Any information provided by the contractor about the use of condoms as part of projects or activities that are funded in connection with this contract shall be medically accurate and shall include the public health benefits and failure rates of such use.

In addition, the contractor must have a policy explicitly opposing prostitution and sex trafficking.  The preceding sentence shall not apply to any “exempt organizations” (defined as the Global Fund to Fight AIDS, Tuberculosis and Malaria; the World Health Organization; the International AIDS Vaccine Initiative; or any United Nations agency), or to any contractors that are awarded “specified types of commercial contracts” as set forth below. 
The following definitions apply for purposes of this clause:

· “Sex trafficking” means the recruitment, harboring, transportation, provision, or obtaining of a person for the purpose of a commercial sex act.  22 U.S.C. § 7102(9).
· “Specified types of commercial contracts” means contracts awarded for commercial items and services as defined in FAR 2.101, such as pharmaceuticals, medical supplies, logistics support, data management, and freight forwarding.  Notwithstanding the preceding definition, “specified types of commercial contracts” do not include contracts awarded to implement HIV/AIDS programs by:
(a) providing supplies or services directly to the final populations receiving such supplies or services in host countries;

(b) providing technical assistance and training directly to host country individuals or entities for the provision of supplies or services to the final populations receiving such supplies and services; or

(c) providing the types of services listed in FAR 37.203(b)(1)-(6) that involve giving advice about substantive policies of a recipient, giving advice regarding the activities referenced in (a) and (b) above, or making decisions or functioning in a recipient’s chain of command (e.g., providing managerial or supervisory services approving financial transactions, personnel actions, etc.).

The contractor must flow down provisions implementing the applicable parts of this clause, “Prostitution and Related Activities,” to all subcontracts under this contract.  These provisions must be express terms and conditions of the subcontract, must acknowledge that compliance with this clause, “Prostitution and Related Activities,” is a prerequisite to award and a term and condition of performance under the subcontract, and must acknowledge that any violation of the provisions shall be grounds for unilateral termination of the subcontract prior to the end of its term.  The contractor agrees that HHS may, at any reasonable time, inspect the documents and materials maintained or prepared by the contractor, in the usual course of its operations that relate to the contractor’s compliance with this clause, “Prostitution and Related Activities.”

The contractor must certify compliance with this clause, prior to award, in a written statement to the HHS Contracting Officer that makes reference to this clause (e.g., “[Contractor’s name] certifies compliance with the clause, ‘Prostitution and Related Activities.’”).  This certification by the contractor is a prerequisite to the payment of any U.S. Government funds under this contract.
The contractor’s compliance with this clause, “Prostitution and Related Activities,” is an express term and condition of receiving U.S. Government funds under this contract, and any violation of it shall be grounds for termination for default of this contract under FAR 49.4. 
